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EXECUTIVE SUMMARY

Dear Chancellor,

In Budget 2004, you asked me to consider the scope for reducing administrative
burdens by promoting more efficient approaches to regulatory inspection and
enforcement, without compromising regulatory standards or outcomes. You
received my interim report in December 2004.

The world in which regulators operate continues to change, both with the pressure
on business of a more competitive world, and the changing regulations that need to
be enforced. As a society, we have increased expectations that regulations can and
will protect consumers, businesses, workers and the environment, coupled with an
increasing need to keep our businesses efficient and flexible to face new competitive
challenges. Our regulatory system has the pivotal role in resolving the regular
conflict between prosperity and protection.

The enforcement of regulations affects businesses at least as much as the policy of
the regulation itself. Efficient enforcement can support compliance across the whole
range of businesses, delivering targeted, effective interventions without
unreasonable administrative cost to business. Inflexible or inefficient enforcement
increases administrative burdens needlessly, and thereby reduces the benefits that
regulations can bring.

Administrative burdens are the costs that come from enforcement activities. If
regulators operate effectively, and use the best evidence to programme their work,
administrative burdens on compliant businesses can be reduced while maintaining or
even improving regulatory outcomes.

In investigating the regulatory system over the last twelve months, | have found
much that is good, and some excellent, innovative practice. However, the system as
a whole is uncoordinated and good practice is not uniform. There are overlaps in
regulators’ responsibilities and enforcement activities. There are too many forms,
and too many duplicated information requests.

Risk assessment — though widely recognised as fundamental to effectiveness — is not
implemented as thoroughly and comprehensively as it should be. Risk assessment
should be comprehensive, and should be the basis for all regulators’ enforcement
programmes. Proper analysis of risk directs regulators’ efforts at areas where it is
most needed, and should enable them to reduce the administrative burden of
regulation, while maintaining or even improving regulatory outcomes.

I am therefore recommending that:

* comprehensive risk assessment should be the foundation of all regulators’
enforcement programmes;

¢ there should be no inspections without a reason, and data requirements for less
risky businesses should be lower than for riskier businesses;

* resources released from unnecessary inspections should be redirected towards
advice to improve compliance;

* there should be fewer, simpler forms;

* data requirements, including the design of forms, should be coordinated across
regulators;

The Hampton Review — Final Report




EXECUTIVE SUMMARY

* when new regulations are being devised, Departments should plan to ensure
enforcement can be as efficient as possible, and follows the principles of this
report; and

* thirty-one national regulators should be reduced to seven more thematic bodies.

Many of these recommendations build on earlier work or established trends. The
Health and Safety Executive and the Environment Agency have both published
strategy documents focused on risk assessment. Consolidation of regulators around
single themes has been common in recent years, with the creation of Ofcom and the
Financial Services Authority. This report recommends a step change in applying risk
assessment to all regulators.

The recommendations are designed to streamline and modernise the regulatory
system in order to, to deliver reduced administrative burdens. | am pleased that the
Better Regulation Task Force’s report, Less is More, has addressed the area of
measuring administrative costs, raised in my interim report. The recommendations in
this report are an essential part of how the burdens reduction target set out in the
BRTF report could be achieved in practice.

Many will require legislative change, and a continuing commitment to reform.

I believe this will require new executive impetus within Government to drive the
necessary changes. | hope that the recommendations in this report could be
implemented over a two to four year period. This would represent a significant
change in the UK’s regulatory system.
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EXECUTIVE SUMMARY

L. The review’s aim has been to identify ways in which the administrative burden of
regulation on businesses can be reduced, while maintaining or improving regulatory
outcomes. It has considered the work of 63 national regulators and 468 local authorities, set
out in more detail in chapter 1.

2 The administrative burden of regulation is the cost in time or money of regulators’
inspection and enforcement activities. The review has considered the burden imposed by
licensing, form filling, inspections, and enforcement activity including prosecutions. It has
also looked at how the structure of the UK’s regulatory system affects the ability of regulators
to minimise administrative burdens when interacting with, and encouraging compliance
from businesses.

3. The regulators within the scope of the review (see paragraph 1.10) carry out more
than 3 million inspections each year. The national regulators covered send out 2.6 million
forms for businesses to complete every year; reliable figures are not at present compiled for
local authorities. This burden is felt most heavily in smaller businesses. A recent NatWest
survey claimed that a business with two employees spends over six hours per month
per employee on Government regulation and paperwork, while a business with over
50 employees spends only two hours per employee.! Research by the OECD suggests that the
same is true internationally, with businesses with fewer than 20 staff bearing a burden five
times greater than businesses with more than 50 staff.

4. The review’s report is published alongside the Better Regulation Task Force’s (BRTF)
report Less is More.® The BRTF’s report discusses issues raised in this review’s interim report,
regarding the establishment of a methodology for measuring administrative burdens in the
UK and recommends the setting of targets to reduce administrative burdens. The
recommendations set out here show how burden reductions to realise targets could be
achieved.

Problems with the regulatory system

5. Survey data shows that businesses are very concerned about the cumulative burden
of regulation. The level of concern has decreased slightly in recent years, but the burden of
regulation remains one of the principal challenges of business.

6. The review’s conversations with business confirmed the extent of these concerns.
Businesses spoke of multiple inspections and overlapping data requirements, and of
inconsistent practice and decision-making between regulators. They also highlighted the
cumulative burden of forms, particularly for small businesses. The review believes that all of
these problems are present, to some degree, and that the costs of these and other problems
in the regulatory system are higher than those an effective system would impose.

! SBRC/NatWest survey of small business, 2003.
2 From Red Tape to Smart Tape, OECD, 2003.
3 Less is more, Better Regulation Task Force, March 2005.
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1. The current regulatory system contains much that is good, and many examples of
excellent, innovative practice. However, the review believes that:

®  the use of risk assessment is patchy;

¢  regulators do not give enough emphasis to providing advice in order to secure
compliance;

®  there are too many, often overlapping, forms and data requirements with no
scheme to reduce their number;

®  regulators lack effective tools to punish persistent offenders and reward
compliant behaviour by business;

®  the structure of regulators, particularly at local level, is complex, prevents
joining up, and discourages business-responsive behaviour; and

¢  there are too many interfaces between businesses and regulators.

Risk 8. Risk assessment is an essential means of directing regulatory resources where they
assessments can have the maximum impact on outcomes. Undertaking risk assessment makes regulators

take proper account of the nature of businesses, and all external factors affecting the risk the
business poses to regulatory outcomes. On the basis of this information, regulators can direct
their resources where they can do most good. They can end unnecessary inspections or data
requirements on less risky businesses, identify businesses who need more inspection, and
release resources to improve broader advice services.

9. The use of risk assessment has been the subject of a number of policy studies from,
among others, the HSE, an interdepartmental group and the Prime Minister’s Strategy Unit.
Several recent strategy documents from the largest regulators are focused on risk assessment,
and 36 of the 63 national regulators in the review’s scope use some sort of risk assessment.
Only 25 of them, however, include an explicit element of earned autonomy, where good
performers are visited less often, or have less onerous reporting requirements.

10. This failure to use risk assessment comprehensively and consistently means that
resources are not always targeted at the riskiest areas. An example of the benefit of risk
assessment is provided by the Environment Agency. In 2002, the Environment Agency was
criticised by the NAO for over-inspection at waste sites. The NAO said:

“The Agency planned to carry out an average of 15 visits to each licensed [waste] site
in 2001/02. This is more than [equivalent regulators in] a number of other countries,
including France, Ireland and the United States. ... The Agency is required to visit all
licensed waste sites at least quarterly, and some low risk sites are inspected even more
often; for example a pet cemetery we visited is inspected eight times a year.”*

Following the NAO’s report, the Environment Agency introduced a risk assessment
framework for inspections on waste management sites, the use of which has reduced
inspections by a third, from 125,000 in the year the NAO reported, to 84,000 today.

Il The lack of comprehensive risk assessment also creates over-inspection at local level.
During 2002-03, local authority trading standards officers only inspected 60 per cent of high-
risk premises in Great Britain, in 35,000 inspections, yet still inspected 10 per cent of
businesses classified as low-risk, in over 72,000 inspections.’® The practical consequence of
this is not only that unnecessary inspections are carried out, but also that necessary

*# Environment Agency: protecting the public from waste, National Audit Office, December 2002
° Premises classified as high risk and inspectable, although the rating system then used has since been abolished.
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Advice

Form filling

inspections may not be carried out. For example, in 2002-03 trading standards officers
inspected 22 per cent of alcohol measures, with two per cent found to be erroneous. In the
same year, only 10 per cent of traders’ weights were inspected, even though six per cent were
discovered to be inaccurate.® Had activity been focussed on the area of greater concern, and
20 per cent of traders’ weights inspected and five per cent of alcohol measures — a ratio of
inspections more in line with the error rate — they would have undertaken a quarter of a
million fewer inspections. However, given the low error rate and the low level of risk in error
(most alcohol measures are designed to fail in the customer’s favour) even five per cent is a
very high inspection rate.

12. The review believes that, by eliminating unnecessary inspection, more resources
could be directed to advice. This can reduce administrative burdens by reducing the time
taken to comprehend regulations, and any data requirements under them. It can increase the
probablility of compliance, and hence regulatory outcomes. More broadly, better advice eases
businesses’ concerns about the requirements of regulation, and helps them to comply. The
review’s work and recent surveys suggest a large unmet need for advice. A DTI report in 2002
said that small businesses were not clear what regulators expected of them, and an academic
study in 2003 suggested that 62 per cent of small food business proprietors do not understand
which food safety regulations are relevant to them, and 42 per cent do not understand hazard
analysis — a fundamental part of current food safety requirements.” 8

13. These figures show that regulators are often failing to communicate their
requirements simply and effectively to business. According to the Small Business Research
Trust, 50 per cent of small businesses which try to find advice on regulation are unsuccessful
in locating it.° This is supported by surveys of business opinion. Of those surveyed by the
Environment Agency for a recent report, 40 per cent said they wanted more guidance from
regulators on their duties.!® Businesses the review spoke to often complained that they could
not understand what was required of them, and 92 per cent of those responding to the
review’s consultation said they wanted more advice from regulators.!!

14. The common complaint of advice being complex is supported by studying the list of
past recipients of the Plain English Campaign’s Plain English award. This award is given to
several bodies each year for particularly well-written information. The last time any national
regulator covered by the review won an award was 1992 (by the organisation now called
Companies House). By comparison, since 1993, the Inland Revenue has won two awards,
NHS institutions have won seven awards, and local authorities have won eight awards.

I5. Reducing the time businesses spend filling forms is an important element of any
administrative burden reduction — national regulators distribute 2.6 million forms each year,
yet carry out about 600,000 physical inspections. The wide variety of forms makes small
reductions in data requirements, or improvements in design important. In 2002, the US
Health and Human Services Department made one change to one data collection (on health
insurance regulation), and saved 37 million hours of paperwork.'? Currently there are no
standard design guidelines for forms, or any unified way of filing them electronically. Risk
assessment, better form design and IT solutions can all be used to reduce the burden.

6 Trading Standards Services in England, Scotland & Wales, CIPFA, December 2004.

7 Cross cutting review of government services for small businesses, DTI, October 2002.

8 Factors dffecting food safety compliance within small and medium-sized enterprises: Implications for regulatory and
enforcement strategies, Charlotte Yapp, and Robyn Fairman, 2004.

9 Quarterly Survey of Small Business in Britain, Small Business Research Trust Survey, 2001-2003.

19 SME-nvironment 2003, Environment Agency, 2003.

"' Here and elsewhere, these figures exclude those who did not comment on the issue in question.

12 Paperwork Reduction Act: Record increase in agencies’ burden estimates, United States General Accounting Office,

April 2003.
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Penalty
regimes

Regulatory
structures

16. Businesses and regulators have an interest in proper sanctions against illegal activity
in order to prevent businesses operating outside the law from gaining a competitive
advantage. At present, regulatory penalties do not take the economic value of a breach into
consideration and it is quite often in a business’s interest to pay the fine rather than comply.
This is especially true where a business feels able to shrug off the reputational risk of
prosecution. If businesses face no effective deterrent for illegal activity, some will be tempted
to break the law, and regulators will need to inspect more businesses.

17. The review encountered numerous examples where penalties fell far short of the
commercial value of the regulatory breach. One man prosecuted by the Environment Agency,
for example, had been paid £60,000 to dump toxic waste that, when recovered, cost £167,000
to incinerate, yet he was only fined £30,000. In another example, a company had evaded
waste licensing requirements for two years, thus saving over £250,000, but was only fined
£25,000.% In neither case were the fines imposed sufficient to recoup the gain that the
offenders had made by operating illegally. In magistrates’ courts, where the overwhelming
majority of cases are heard, the average fine in environmental cases in 2003-04 was £3,861.1
For health and safety offences prosecuted in 2003-04 by the HSE, it was £4,306. One company,
which dumped thousands of tons of illegal waste over a ten-year period, was fined just £840
on conviction. If penalties do not reflect the advantage gained by a company in breaking the
law, dishonest businesses are given further incentive to breach regulations, and undercut
honest companies.

18. The review believes that some of the problems identified above are rooted in, or
exacerbated by, the complicated structure of regulation in the UK. Regulatory inspection and
enforcement is divided between 63 national regulators, 203 trading standards offices and 408
environmental health offices in 468 local authorities. When the Department of Trade and
Industry coordinated a Government-wide list of priority areas for trading standards
departments, it resulted in a list of 59 issues, all of which were identified as top priorities.

19. Different regulatory areas are structured in very different ways. The Environment
Agency unifies almost all regulation of land, air and water, yet regulation on farms is the
responsibility of over 20 different inspectorates. Some responsibilities are split between local
and national regulators. One small local authority visited by the review was responsible for
monitoring health and safety performance at one of the largest industrial installations in
southern England, because it was classified as a warehouse rather than a factory. The HSE’s
involvement was limited to the railway platform at which supplies were unloaded. This
anomaly reflects structures and divisions established when the UK’s economy was dominated
by manufacturing, and the existence of huge mechanised warehouses was unimaginable.®

20. There are many small regulators at national level - of the 63 regulators covered by the
review, 31 have fewer than 100 staff, and twelve have fewer than twenty. Small regulators’
although focussed, are less able to join up their work, and are less aware of the cumulative
burdens on businesses. It is more difficult and more expensive to have a comprehensive risk
assessment system if data is split across several regulators with similar areas of responsibility.
In such circumstances, a holistic view of business risk becomes difficult, if not impossible.
Small regulators are also more expensive. Regulators with fewer than 200 staff are on average
more than £8,000 per staff member more expensive than regulators with more than 200 staff

'3 Environment Agency.

'4 Environment Agency. Fines handed down to individuals and companies, some covering more than one offence.

!5 Under the Railways Bill, currently before Parliament, regulation of health and safety on railways will become the
responsibility of the Office of Rail Regulation.
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members. Smaller regulators which undertake fewer inspections also appear to have higher
inspection costs. For example, regulators that inspected between 2,000 and 10,000 businesses
per year had an inspection budget of £7,600 per inspection while those that inspected more
than 25,000 businesses per year had an inspection budget of £1,000 per inspection.!®

21. At local authority level, there is wide variation in standards of service to businesses
and the public, as set out in a recent DTI report.!” The number of inspectable premises per
trading standards officer in greater London varies from 381 (in Sutton) to 3,487 (in Lambeth).!®
Nationally, the number of inspectable premises per environmental health officer varies from
38 (in Wokingham, Berkshire) to over 1,500 (in Lambeth).

22. Even those measures designed to provide national consistency have had unintended
consequences. The Home Authority Principle is designed to route any major trading
standards and environmental health issues with large businesses through the local authority
where the headquarters is situated. This has improved consistency, but at the price of
burdening authorities in areas where head offices are concentrated.

Principles

23. In considering how to tackle the problems found in the UK’s regulatory system, the
review has set out a number of principles for regulatory enforcement, which appear in the
box below. The regulatory system should move towards these goals.

Box E2: Principles of inspection and enforcement

* Regulators, and the regulatory system as a whole, should use comprehensive risk assessment to
concentrate resources on the areas that need them most;

* Regulators should be accountable for the efficiency and effectiveness of their activities, while

remaining independent in the decisions they take;

¢ All regulations should be written so that they are easily understood, easily implemented, and
easily enforced, and all interested parties should be consulted when they are being drafted;

* No inspection should take place without a reason;

* Businesses should not have to give unnecessary information, nor give the same piece of
information twice;

* The few businesses that persistently break regulations should be identified quickly, and face
proportionate and meaningful sanctions;

* Regulators should provide authoritative, accessible advice easily and cheaply;

* When new policies are being developed, explicit consideration should be given to how they can
be enforced using existing systems and data to minimise the administrative burden imposed;

* Regulators should be of the right size and scope, and no new regulator should be created where
an existing one can do the work; and

* Regulators should recognise that a key element of their activity will be to allow, or even
encourage, economic progress and only to intervene when there is a clear case for protection.

'6 Data from regulator submissions to review questionnaire.

'7 Extending Competitive Markets: Empowered Consumers, Successful Businesses Department of Trade and Industry,
July 2004.

'8 Trading Standards Statistics 2003, CIPFA, 2004.
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The review’s recommendations

24, The review’s central objective is to raise both the quality and the effectiveness of our
regulatory system. If anything, the review believes it should be possible to achieve greater
excellence in regulatory outcomes — but to do so substantially more efficiently, by:

entrenching the principle of risk assessment throughout the regulatory
system, so that the burden of enforcement falls most on highest-risk
businesses, and least on those with the best records of compliance;

in particular, ensuring that inspection activity is better focused, reduced
where possible but, if necessary, enhanced where there is good cause; at
present, not only are unnecessary inspections carried out but necessary
inspections are not carried out;

making much more use of advice, again applying the principle of risk
assessment;

substantially reducing the need for form filling — in practice, most businesses’
most frequent and direct experience of regulatory enforcement — and other
regulatory information requirements; and

applying tougher and more consistent penalties where these are deserved.

25, The review seeks to build on the strengths of our present regulatory system, especially
regulatory independence - a principle the review strongly supports.

26. It does so by:

setting out a number of core principles of effective regulation - the standard
against which all regulators’ performance should be judged;

substantially reducing the number of regulatory bodies with which businesses
has to deal;

making proposals to strengthen regulators’ accountability for implementing
the approach recommended in this report, suggesting a more prominent role
both for the independent National Audit Office and for Parliament;

ensuring that regulators are more business-focused in the way they operate,
and that they take more account of businesses’ views and needs;

for the first time, coordinating local authority regulatory functions and
holding them more effectively to account; and

significantly enhancing the capacity of Government to promote better
regulation, with a new Better Regulation Executive, led by a senior business
person in the Cabinet Office.

27. The review estimates, based on regulators’ past experience, that its proposals could:

reduce the need for inspections by up to a third, which means around one
million fewer inspections; and

reduce the number of forms regulators send out by perhaps twenty five per
cent.
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28. Its proposals also have the potential, in time, significantly to reduce the direct cost of
regulation to Government and regulated sectors, substantially offsetting any one-off costs of

change.

29. To deliver this, the review’s principal recommendations are that:

regulators should follow the principles of regulatory enforcement set out in
Box E2 above;

risk assessment should be used comprehensively by every regulator;
information requests, and penalties should also be based on risk assessment;

regulators should use the resources released through full implementation of
risk-based assessment to provide improved advice, because better advice
leads to better regulatory outcomes, particularly in small businesses.
Regulators should judge the effectiveness of their advice by monitoring
business awareness and understanding of regulations; regulators should
make on-site advice visits and tailored advice available to businesses;

regulators should reduce the number of duplicated data requests and reduce
the overall burden of forms by: involving business at all stages when
introducing a new form, and business groups should vet the design of forms;
when designing new forms, all regulators should include a statement detailing
how long they will take to complete; and all regulators should keep a tally of
how many forms they issue and set targets to reduce them;

over the longer-term regulators should look to improve cooperation and data
sharing to reduce the need for businesses to submit the same data more than
once; no proposal for significant upgrades or enhancements to existing
regulators’ IT systems should go ahead without prior scrutiny by the proposed
Better Regulation Executive;

every Regulatory Impact Assessment should include, in addition to
implementation on regulatory costs, an assessment of the practicality of
enforcement;

the penalty regime should be based on managing the risk of re-offending, and
the impact of the offence, with a sliding scale of penalties that are quicker and
easier to apply for most breaches with tougher penalties for rogue businesses
which persistently break the rules;

early warning before enforcement action should allow companies to correct
problems before going to court, and therefore cut the administrative burden;

regulators should be structured around simple, thematic areas, in order to
create fewer interfaces for businesses, to improve risk assessment and to
reduce the amount of conflicting advice and information that businesses
receive;

thirty one national regulatory bodies should be consolidated into seven, with
individual regulators covering the entire scope of environment, health and
safety, food standards, consumer and trading standards, animal health,
agricultural inspections, and rural and countryside issues;
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A a new consumer and trading standards agency, incorporating the work of four
existing regulators, should help coordinate local authority services to improve
the use of risk-based inspection and consistency for businesses whilst
maintaining national standards for consumers;

o all regulators should ensure they have a performance management
framework and systems in place to deliver fully risk based inspection,
improved advice services and to monitor the impact of these changes on those
they regulate;

®  the administration of all new policies and regulations should be based on the
principles set out in this report, so new regulations are, where possible,
implemented through existing inspection services and data collection
channels; no new regulator should be set up if an existing regulator is able to
carry out the task effectively;

® the accountability of regulators for implementing the approach
recommended in this report should be increased through for example
suggesting enhanced Parliamentary scrutiny. This should not affect
regulators’ independence on individual regulatory decisions;

® in place of the existing Regulatory Impact Unit, a new Better Regulation
Executive, led by a senior business person, should be created in the Cabinet
Office to drive through this reform programme.

30. The review’s detailed recommendations are in Annex D. The review believes that if the
recommendations in the report were to be carried through into practice, businesses would
see a more open, more comprehensible regulatory system, while regulators would be able to
direct their resources as efficiently as possible. Better focus from regulators, and easier routes
to compliance for business should mean that regulatory outcomes would certainly not
reduce, and could well improve.

3l The next chapter outlines the regulatory system as it operates today. Chapter 2
considers how regulatory practice can embed risk assessment to reduce administrative
burdens. Chapter 3 makes recommendations on how the burden of form filling can be eased,
and Chapter 4 sets out the review’s proposals for changes to the regulatory structure.
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LI The review was established to consider ways of reducing the administrative costs that
regulations impose on business. This chapter gives some background on the regulatory
regime in the UK.

1.2 Regulation in the review’s scope is delivered through 63 national regulators, and 468
local authorities. Regulators at national level employ about 41,000 individuals, of whom
about 12,000 work primarily on inspection and enforcement. There are just under 20,000
people working in local authority regulatory services of whom 5,500 work primarily on
inspection and enforcement. National regulators in the review’s remit carry out at least
600,000 inspections each year, and local authorities carry out approximately 2%> million.
National regulators send out 2.6 million forms a year.! Statistics are not collated for the
number of forms sent out by local authorities.?

1.3 The area covered by the review is therefore immensely complex. That complexity is
not new, and is not the result of any individual political institution or movement.

1.4 Business regulation is a long-established function of government. In about 350 BCE,
Aristotle described a set of regulators in ancient Athens:

“Formerly there were ten Corn Commissioners, five for Piraeus, and five for the city;
but now there are twenty for the city and fifteen for Piraeus. Their duties are to see
that the unprepared corn in the market is offered for sale at reasonable prices, and
that the bakers sell their loaves at a price proportionate to that of wheat, and that the
loaves are of the proper weight; for the law requires the Commissioners to fix the
standard weight.”?

1.5 In the UK, the earliest identifiable inspectorate was established under the Health and
Morals of Apprentices Act in 1804. The Health and Safety Executive can trace its origins back
to 1833, and the regulation of trade, markets and hallmarks stretches even farther back, into
the earliest years of the English state.

WHAT ARE ADMINISTRATIVE COSTS?

1.6 The costs of regulation can be split into two types:

* Policy cost is the cost inherent in meeting the aims of a regulation. This could
be a direct cash cost, such as installing a new waste incinerator prescribed by
legislation, or it could come indirectly, for instance through changes to a
factory in order to meet new health and safety regulations.

®  Administrative costs are those costs that are incurred in gathering information
about a business, or checking on a business’s compliance. So, for instance,
filling in a form is an administrative cost, as is showing an inspector around
a site.

! Figures available from national regulators show the number of businesses the regulator visited at least once. Some, of
course, are visited more than once.

2 Data in this chapter relating to national regulators is from a regulator questionnaire commissioned by the review from all
regulators within scope. It relates to 2003-04.

3 The Constitution of the Athenians Chapter 51, Aristotle, trans. F. G. Kenyon.
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1.7 The decision on the acceptable level of policy costs for a particular outcome reflects
the political decision on the regulatory goal to be achieved. The administrative cost, however,
is overhead, and should be reduced to the minimum level required to ensure the effective
enforcement of the regulation. Environmentalists and industrialists could differ, for instance,
on the extent to which factories should be required to install pollution filters in their
chimneys, but both should agree that the cost of paperwork involved in monitoring should
not be higher than a proper risk assessment would require.

1.8 The review looks specifically at the administrative costs of the regulations in its remit.
It has not considered whether a particular area should or should not be regulated, or to
whether businesses should be held to a different standard. It has considered all aspects of the
enforcement of regulations, from data gathering and license or permit applications, through
inspection to enforcement and prosecution. This report sets out its recommendations on
streamlining these processes, whilst maintaining regulatory outcomes and standards.

1.9 The review’s interim report said: “without a methodology [for determining
administrative burdens], it is difficult to measure the effect of the Government’s policies on
administrative burdens”.* The Better Regulation Task Force (BRTF) is publishing a report
today, which discusses a possible methodology for calculating the overall administrative cost
of regulation, and then setting a target for reducing that cost.?

REGULATORS

L.I0 Regulatory bodies at national and local level enforce regulations in the UK. As
discussed above, including both levels there are 61,000 people working for 674 regulatory
bodies within the scope of the review. They have a combined budget of around £4 billion.
Chart 1.1 shows the 10 largest regulators and local authority regulatory services by budget.

4 Reducing administrative burdens: effective inspection and enforcement, HM Treasury, December 2004.
5 Less is more, Better Regulation Task Force, March 2005
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Chart I.I: Largest national regulators by expenditure; with local

authority regulatory services
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Source: Hampton Review regulators’ questionnaire, CIPFA.
Note: Environment Agency spend includes around £400 million for flood risk management activities.

LIl The division of responsibility between national and local bodies varies. In certain
areas, such as some environmental regimes, responsibilities are split between national and
local regulators, with national regulators having responsibility for higher-risk activities. In
other areas, principally health and safety, local authorities enforce the regulations on some
businesses, and national regulators enforce the regulations on others. Finally, for issues such
as food standards, national regulators set standards and local authorities enforce them.

NATIONAL REGULATORS

112 The 63 national regulators within the scope of the review have a total budget of
£3.2bn. Of this, about £400m is related to the Environment Agency’s flood defence work,
making the total expenditure of national regulators on regulation about £2.8 billion. National
regulators employ almost 41,000 staff, of whom just over 12,000 are inspection or
enforcement staff.

LI3 These large figures conceal a wide variation in size. The Environment Agency is the
largest national regulatory body, with 11,296 staff (FTE) including 2,417 inspectors. Its budget,
including flood defence, is £870m. The smallest regulator the review has identified is the
British Hallmarking Council, which is responsible, alongside local authority trading standards
officers, for enforcing the provisions of the Hallmarking Act 1973. It has one member of staff,
and a budget of £40,000.
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.14 This section outlines the work of the principal national regulators and explains the
different legal statuses of the national bodies.

Principal National regulators

L.I5 The principal national regulators (within the scope of the review) are:
° The Environment Agency;
¢  The Health & Safety Commission and Executive;
¢  The Rural Payments Agency;
¢  The Food Standards Agency (including the Meat Hygiene Service);
° Companies House;
¢  The Civil Aviation Authority; and
®  The Financial Services Authority.

116 The Environment Agency (EA) was set up under the Environment Act 1995, taking on
the combined responsibilities of HM Inspectorate of Pollution, the National Rivers Authority
and waste regulation from 83 local authorities to enable an integrated approach to be taken
to all of these functions.® It started work in April 1996. It is the leading public body for
protecting and improving the environment in England and Wales. Its objective is “to make
sure that air, land and water are looked after by everyone in today’s society, so that tomorrow’s
generations inherit a cleaner, healthier world.” About half its resource is used for flood
defence. As of 31 March 2004, the EA had a staff of 11,296 (full time equivalents). Of those,
2,417 work on inspection and enforcement, and a further 2,646 on other aspects of regulation
such as permitting and monitoring. The Environment Agency’s regulatory strategy was set out
in Delivering for the environment: a 21st century approach to regulation, reissued in February
2005, following extensive consultation. It said, “Modern regulation aims to find the right
balance - a proportionate, risk-based response, that will drive environmental improvements,
reward good performance, but still provide the ultimate reassurance that tough action will be
taken on those who fail to meet acceptable standards”.”

.17 The Health and Safety Commission (HSC) and the Health and Safety Executive
(HSE) were established by the Health and Safety at Work etc. Act 1974. The HSC/E is
responsible for protecting all citizens against the risks to health or safety arising out of work-
related activities. The HSC/E covers the whole of the UK with the exception of Northern
Ireland. Both the HSE and local authorities carry out enforcement activity, under the
supervision of the Health and Safety Commission. The HSE also conducts and sponsors
research, promotes training, and provides an information and advisory service. The Health
and Safety Commission submits proposals for new or revised regulations and approved codes
of practice. On 1 April 2004, the HSE had 4,019 staff in post. The Health and Safety
Commission’s regulatory strategy was set out in February 2004. The HSC'’s vision is to see
health and safety as a cornerstone of a civilised society, and to achieve a record of workplace
health and safety that leads the world.®

6 http://www.environment-agency.gov.uk/aboutus/

7 Delivering for the environment: a 2 Ist century approach to regulation, Environment Agency, February 2005.

8 A strategy for workplace health and safety in Great Britain to 2010 and beyond, Health and Safety Commission,
February 2004.
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Chart 1.2: HSC/E expenditure 1974 to 2004 (2003-04 prices RPIX)
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Notes: 1) The funding requirement between 1974 and the end of financial year 2000-01 relates to the actual cash
Grant-in-Aid drawn down from the parent Department.
2) From 2001-02 the figures are the Net Operating Cost of HSC/E dfter the introduction of Resource Accounting and Budgeting.
3) HSCJE first period of account covered | October 1974 to 31 March 1976.

118 The Rural Payments Agency (RPA) was established in October 2001 as an Executive
Agency of Defra. The RPA is responsible for the Common Agricultural Policy (CAP) payment
functions formerly delivered by the Ministry of Agriculture, Fisheries and Food (now Defra)
Paying Agency and the Intervention Board. A budget of some £2 billion a year is allocated to
the Agency for the payment of CAP and other subsidies in England, the majority of which is
reimbursed by the EU. On 1 June 2004, RPA had 3,545 full time equivalent staff. This figure
includes 390 staff working in its inspectorate.

LI9 The Food Standards Agency (FSA) has its origins in the James Report, which was
commissioned by the Prime Minister while Leader of the Opposition. It was established by
the Food Standards Act 1999. With some minor exceptions, the Agency is not an inspection
and enforcement body itself. It has an executive agency, the Meat Hygiene Service (MHS),
which inspects abattoirs, slaughterhouses and meat cutting plants according to the
requirements of EU law (and specific UK requirements in relation to certain BSE controls).
Local authorities carry out most of the UK’s food standards and safety inspections, with the
Agency monitoring them and running an audit programme. The Agency is UK-wide, although
food safety is a devolved matter. It has offices in Scotland, Wales and Northern Ireland that
work closely with the devolved authorities there. The FSA and its executive agency the Meat
hygiene Service (MHS) currently have some 2,400 employees, of whom 1,600 work for the
MHS. There are approximately 1,500 environmental health officers (EHOs) and 500 trading
standards officers (TSOs) working on food law enforcement, and over 430 staff working for
the Meat Hygiene Service.

.20 Companies House is an Executive Agency of the Department of Trade and Industry.
All limited companies — more than 1.8 million in Great Britain — are registered there, and more
than 300,000 new companies are incorporated each year. All 1.8 million companies on the
register have to file accounts and annual returns with the Registrar each year. Companies
House has 1,281 employees, 782 of whom are involved in examining documents and ensuring
compliance with companies legislation.
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1.21 The Civil Aviation Authority (CAA) was established as a public corporation in 1972. It
is the UK’s specialist aviation regulator with responsibility for air safety, economic regulation,
airspace regulation, consumer protection, and environmental research and consultancy.
Three parts of the organisation fall under the scope of the review: the Safety Regulation Group
(SRG), the Consumer Protection Group (CPG), and the Aviation Regulation Enforcement
(ARE) Department. A total of 719 people work for the three groups, 493 in inspection or
enforcement.

.22 The Financial Services Authority was established by the Financial Services and
Markets Act 2000 (FSMA). It regulates a very wide range of financial institutions, including
banks, investment banks, building societies, insurance companies, investment firms, friendly
societies and mortgage brokers. In addition, in January 2005, it took responsibility for general
insurance brokers. Structurally, it is a company limited by guarantee, but with statutory
functions and a Board appointed by HM Treasury. The Authority regulates around 25,000
firms. At 31 March 2004, the Authority had 2,312 staff with 808 in supervision and 197 in
enforcement.

Legal status of national regulators

1.23 Different regulators have a different legal status. The legal status of a regulator affects
both its institutional closeness to its parent Department, and the ease with which
institutional reforms can take place. Regulators can be either:

° Non-Departmental Public Bodies (NDPBs) like the Health and Safety
Commission and Executive, which carry out their functions at arm’s length
from Government;

¢  core departmental functions like the Drinking Water Inspectorate, which are
part of the normal departmental structure and staffed by civil servants;

®  Executive Agencies like the Rural Payments Agency, which are closer to
Departments than NDPBs, but not part of the Departmental structure; or

o non-Ministerial Departments (NMDs) like the Food Standards Agency, which
are staffed by civil servants but do not have a Minister.

.24 The legal status and composition of these bodies varies widely and inflexibility in the
regulatory structure has hampered reform and joint working in the past. The very limited
time available to Parliament means that a Bill to make specific reforms to regulatory bodies
could find it hard to secure a Parliamentary slot, except as part of a larger reform.

LOCAL REGULATORS

.25  All regulatory functions not carried out at national level are carried out by local
authorities with one exception — fire safety — considered separately below. Local authorities
have a budget of just under £1 billion for regulatory services. They employ just under 20,000
staff of whom 5,500 work primarily on inspection and enforcement.
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1.26 Local authorities carry out four times as many inspections as national regulators. In
general, they follow guidance from a national regulator or a Government Department. So, for
example, the Food Standards Agency works with local authorities on their food safety and
food standards work. In some areas, such as trading standards and fire safety, there is no
central regulatory body, but laws and regulations are nevertheless set by Parliament. This
section outlines regulatory work done at a local level by local authorities and on fire safety.
More detail on the work of local authorities can be found in Annex C.

Local authority regulatory services

.27 County and unitary authorities employ Trading Standards Officers who are
professionally qualified local government officials. There are 203 Trading Standards offices in
England, Scotland and Wales. They implement the main laws relating to:

®  weights and measures;

¢  the quality and fitness for sale of merchandise;
° food standards;

L animal welfare;

° fair trading; and

®  consumer protection.

.28  District and unitary authorities employ Environmental Health Officers. There are 408
Environmental Health offices in England, Scotland and Wales. EHOs are professionally
qualified local government officials who inspect premises for food safety, health and safety,
animal welfare, housing standards, and pest control. They are also responsible for air quality,
noise control, food imports (in port health authorities), infectious disease control, health
improvement, and other areas outside the scope of the review. District and unitary authorities
are also responsible for licensing, highways control, building control and planning.

.29  This review only covers part of the work of EHOs. Areas within scope are food safety,
health and safety and air quality work. Areas outside the review’s remit are licensing of
premises for the sale of alcohol, other planning and licensing work, and housing standards.
In 2002-03, EHOs spent about 40 per cent of their time on work related to regulatory
inspection, and the rest on work outside the review’s remit. The biggest demands on their
time came from food safety and housing standards (each taking 17 per cent of their time),
followed by other public health concerns, including drainage and pest control (15 per cent),
pollution control (10 per cent) and health and safety (10 per cent).?

9 Chartered Institute of Public Finance and Accountancy (CIPFA), 2002-03; comprises the gross expenditure figure in GB,
and the environmental health gross expenditure for England and Wales.
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Chart 1.3: Breakdown of EHO time between functions
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.30  Environmental Health Officers operate in a number of different areas including Food
Safety, Health and Safety, Housing and Pollution Control. Their training qualifies them in
these areas, as well as management and IT skills. In order to become an EHO two things are
required: a degree in Environmental Health accredited by the Charted Institute of
Environmental Health (CIEH) and registration and membership with the CIEH.

131 Trading Standards Officers can qualify through two routes. Most take degrees in
consumer protection. The degree course takes three years, followed by eighteen months
during which the candidate has to complete the practical and oral elements of the Diploma
in Trading Standards. At the end of this period they become a fully qualified TSO holding both
the Degree in Consumer Protection and the Diploma in Trading Standards.

1.32 The second route is to study only for the Diploma in Trading Standards. This requires
appointment as a trainee TSO by a local authority, and at least three years” attendance on a
block release course, to learn the legal and technical elements of the trading standards profession.

1.33 Data is not currently available on the breakdown of TSO time between functions.
However, at local level, TSOs carry out inspections under over 80 different Acts of Parliament,
and hundreds of associated regulations. There are 1.2 million UK premises inspectable under
trading standards law, of which 526,000 are in English counties, 168,000 in English unitary
authorities, 183,000 in metropolitan districts, 158,000 outside London in Greater London
authorities, and 163,000 in Scotland and Wales. TSOs carried out 465,500 inspections in 2002-
03, while EHOs carried out almost 2 million inspections in 2002-03.10 11

'0 Trading Standards Statistics 2003, CIPFA, 2003. Trading Standards data is for all of Great Britain.
" Environmental Health Statistics 2002-03, CIPFA, 2003. Environmental Health is for England & Wales.
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Composition of local authorities

1.34 As outlined above, the UK is divided into 468 local authorities. All authorities in
Scotland, Wales and Northern Ireland are unitary — defined below — but authorities in England
can be one of three types for regulatory matters:

. Counties are large authorities, made up of a number of district areas.
Examples are Lancashire, Cornwall or Derbyshire. The smallest county is
Shropshire, with a population of 285,700. The largest is Kent, with a
population of 1.3 million. Counties employ Trading Standards Officers but no
Environmental Health Officers.

. Districts are smaller authorities, always within counties. Examples are Three
Rivers (Hertfordshire), Craven (North Yorkshire) and Torridge (Devon). The
smallest district is Purbeck (Dorset) with 44,100 inhabitants. The largest is
Northampton, with 194,100. Districts employ Environmental Health Officers
but no Trading Standards Officers.

®  Unitary authorities, metropolitan authorities and London boroughs carry
out both county and district functions, and employ both TSOs and EHOs.
Some of them are the descendants of former metropolitan counties like West
Yorkshire and Greater London. Others were created out of former counties, or
around particular areas within counties, such as Brighton and Hove,
Plymouth or Leicester. Unitary authorities vary considerably in size. The
smallest, aside from the City of London, is Rutland (34,900 population), and
the largest the City of Birmingham (976,400 population).

1.35 Where counties have been split into separate unitary authorities, or where unitary
authorities have split away from two-tier local authorities that still exist, the new unitary
authorities have, in some cases, duplicated the county’s services, such as laboratories or other
research resources. In recent years, as the unitary authorities have started to consolidate their
work, sharing of services has begun to occur. This is clearly a cost-effective and sensible move.

Fire safety

1.36 The other area of locally-run regulation covered by the review is fire safety. Fire safety
and fire safety inspections are the responsibility of fire authorities, under the Fire Precautions
Act 1971 and the Fire Precautions (Workplace) Regulations 1997. In 2002-3, Fire and Rescue
Services in the United Kingdom paid 7,168 visits to business premises.!?

1.37 Under the 1971 Act, certain types of premises require a fire certificate to operate.'?
The certificate, issued by the local fire brigade, is based on an inspection that checks:

. that there is means of escape in the event of a fire;
® that the routes of escape in the building are available at all times;
¢  that reasonable provision is made for fighting fires; and

¢ thatreasonable provision is made for giving warning in the event of a fire.

2 Fire and Rescue Service Operational Statistics Bulletin for England and Wales, 2002/03, Office of the Deputy Prime
Minister, April 2004.

13 Hotels and boarding houses with more than six beds (not counting beds on the ground floor); any workplace with
more than 20 people at work at any one time (or 10 people if above ground floor level); and certain smaller
workplaces if highly flammable materials are present.
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1.38 In addition, the Workplace Fire Precautions regulations require employers to carry
out fire risk assessments, and train staff in the fire precautions available on site.

1.39 Fire safety regulations and their implementation are currently under review. The
Office of the Deputy Prime Minister — the Government Department responsible for fire and
rescue services — published a draft regulatory reform order in April 2004.

.40  The reform order proposed changes to a number of different regulations:

“To reduce burdens on business caused by the existence of multiple, overlapping
general fire safety regimes, and consequently overlap of the responsibilities of
enforcing authorities. The reform order would ... reduce the number of enforcing
authorities dealing with general fire safety matters.”14

1.41 The proposals for change set out in the Regulatory Reform Order are in line with the
principles set out elsewhere in this report. The review particularly supports the reform’s aims
of ‘creating one simple fire safety regime applying to all workplaces and other non-domestic
premises’; and of fire authorities’ ‘[basing] their inspection programmes on their assessment
of the premises they considered to present the highest risk'.

HOW REGULATORS DO THEIR WORK

.42 Regulators are meant to ensure the compliance of business within an area of the law.
To encourage compliance, and to undertake their other roles, regulators use a variety of tools:

o inspection carried out on a number of businesses, either on a routine or
random basis or targeted at those which pose the greatest risk;

* advice offered to those companies which fall within a regulator’s remit;
* data requests through annual returns or form filling;

® incentives such as award schemes or reputational sanctions such as ‘naming
and shaming’ to encourage compliance; and

. as a last resort, penalty regimes to punish those who are non-compliant.

1.43 In the practical allocation of resources, there is a limited use of risk assessment. Some
inspection activities are based on risk assessments, but most other regulatory activities are
carried out on a universal or random basis, or to the extent that resources allow.

.44  There is an administrative cost associated with each of these activities. Poor or
inaccessible advice can increase the time spent by business comprehending regulations,
while inspection takes up time that could be spent working on the core activity of the
business. In addition to these administrative costs, some regulators charge for some elements
of their work. Usually this is related to inspection activity, but can also include advice. The
next section examines each of these functions in turn.

1.45 The review believes that the current system, described in this chapter, is focussed on
process rather than on outcomes. A shift to a more outcome oriented system is discussed in
more detail in the follow Chapter. Many regulators within scope are already making this
transition and this report sets out some further strategies to deliver a more outcome oriented
approach to regulation.

'4 Regulatory Reform (Fire Safety) Order — statement by the Office of the Deputy Prime Minister, April 2004
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Inspection and advice

.46  Most of the regulators in the review’s remit carry out some level of inspection to
ensure that the regulations they enforce are being complied with. They have different
inspection regimes often due to the different issues and regulatory structures they enforce.
Much environmental legislation is based on permits that allow certain activities to be carried
out. The Environment Agency issues these permits and then inspects the permitted
businesses to ensure they are meeting the conditions set for the operation. The bulk of the
Agency’s inspections are therefore preventative rather than reactive.

1.47  On the other hand, in the Health and Safety Executive’s Field Operations Directorate,
roughly 50 per cent of inspections are reactive (in response to an accident or particular
threat). Other regulators inspect all regulated businesses covered, or a set percentage.
Companies House, for example, carry out no inspections at all. Of the total budget of £2.8
billion, national regulators spent nearly one-third — £918 million — on inspection and
enforcement activities. Of a total budget of £1 billion, local authority regulatory services
spend nearly £500 million on inspection and enforcement activities.'®

.48  Thirty regulators in the scope of the review carried out all their inspection and
enforcement work in-house, while three carried out their work entirely through local
authorities. The other regulators used a mix of in-house, external and local authority
resource. There are 2.4 million business premises which are inspectable by national
regulators. In total national regulators inspect at least 600,000 premises every year.

.49  Regulators offer advice to the regulated on how to ensure that they are compliant with
regulations. Businesses commented that in some cases regulators were hesitant to provide
advice in areas of unclear or uncertain interpretation. Providing advice is a central part of
regulators’ activity. Given the technical nature of many regulations, the regulator has an
essential role in ensuring that companies are aware of their obligations, and that the
administrative cost associated with comprehending regulations is reduced.

Form filling

.50 Forms and information requests are a major part of regulation. They are also a
frequent subject of complaints from business, which — along with forms sent by bodies within
the scope of the review, also have form burdens from the tax authorities and the Office for
National Statistics. The review believes that forms are a significant part of the regulatory
burden.

1.51 Of the 63 regulators in the review’s scope, 47 require businesses to fill out forms, with
14 requiring every business within their remit to fill in a form. Nine of the 14 regulators which
require an annual form cover more than 1,000 businesses. The most active is Companies
House, which requires 1,800,000 businesses to fill in forms each year. Local authorities devise
and send their own forms. There are no national standards for the forms they use, nor
statistics for the number of businesses to which they are sent. In total, national regulators sent
out 2.6 million forms in 2003-04.

'> Estimates HM Treasury.
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Chart 1.4: Form-filling requests
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Note: Ten largest national regulators by number of businesses required to fill in forms.

.52 A number of national regulators offer electronic filing services for forms. In a recent
survey of e-government, the UK came sixth out of 18 European economies in the number of
its services available online.!¢

1.53 The Better Regulation Task Force report, Less is More, includes recommendations on
the setting of targets for administrative burdens reduction. Burdens reduction in the
Netherlands — where a target has been in place since 2000 — has focused on the burden of
forms and audited financial information.

Penalties and compliance incentives

.54  As a last resort, some regulators are able to use either civil or criminal penalties to
punish businesses which fail to comply. The existence of a penalty regime may act as an
incentive to comply, although some regulators have developed other tools to encourage
compliance.

'6 Online availability of Europe’s services, report of the fourth measurement, European Communities, January 2004
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1.55 Forty-three regulators had criminal penalties available to them in cases of non-
compliance. Twenty-six were able to seek prison sentences for some offences. Fifteen were
able to impose administrative penalties. None of the national regulators in scope set targets
for penalties issued or enforcement notices issued. In 2003-04, they issued 357,000 warnings
or enforcement notices, and prosecuted or fined almost 11,000 businesses. These fines and
prosecutions generated £62.3 million in revenues.!” These seem not to take account of
proportionality or the benefits of evading the law.

.56  Trading standards authorities in Great Britain took 3,905 cases to court in 2002-3, and
issued 9,000 written warnings. EHOs undertook 10,800 prosecutions or formal cautions in
2002-3, with over half of these being in areas covered by the review. The area where most
action was taken with 3,390 prosecutions or formal cautions was animal welfare, followed by
Private Hire Vehicles and Hackney Carriages (1,923), food safety (1,603) and health and safety
(1,150).18: 19

1.57 Some regulators use incentives to encourage compliance. Good performance can be
rewarded, most obviously through lighter inspection where risk profiling has taken place.
Regulatory accreditation schemes are increasingly popular. For example, some local
authorities issue displayable Food Hygiene Awards to local caterers and restaurants.
Reputational sanctions are also used. The Environment Agency has a policy of ‘faming,
naming and shaming’ with the publication of its annual Spotlight on Business Environmental
Performance. It also varies the annual change made to reflect their environmental
performance under its OPRA (Operator and Pollution Risk Appraisal). HSE names, on its
website, those who have been convicted of health and safety offences, and those who have
received Improvement and Prohibition Notices.? Eleven regulators publicised good
performance by regulated businesses, either through a press event, ‘approved’ status or some
similar means. Twenty-six publicised bad performance or prosecutions.

Staffing problems

1.58 National regulators employed 41,000 staff in 2003-04, and 12,000 of them were
involved in inspection and enforcement work. 4,466 full time equivalent staff are employed in
trading standards offices in Great Britain, and 15,301 staff are employed in environmental
health offices. Approximately 3,900 of those staff are professionally qualified EHOs and 1,500
TSOs. Thirty-four regulators had regional structures, with the others operating through a
national office.

.59  However, 20 regulators reported problems in recruiting enough qualified staff to fill
vacancies, and many of these specifically mentioned problems recruiting in London and the
South-East.

'7 Data from regulator questionnaires submissions.
'8 CIPFA, 2003.
1% Trading Standards Statistics 2003, CIPFA 2003.

20 Greener business is good business: spotlight on business environmental performance 2003, Environment Agency 2004.
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.60  Staffing levels in trading standards offices are in decline. Fewer staff are being
employed than in previous years, and the average age is high. Thirty-one per cent of officers
are aged over 50 and a further 27 per cent are aged 40 to 50. Authorities and the professional
bodies have expressed concern over persistent low levels of recruitment and retention. A
similar profile exists in environmental health. The Environmental Health workforce survey
2002 showed 52.4 per cent of local authorities reporting one or more unfilled posts. The main
reasons authorities gave for retention and recruitment problems were general lack of suitably
qualified applicants (74 per cent) followed by problems around pay (53 per cent).?!

CONCLUSION

1.61 This Chapter has given an overview of the regulatory landscape in the UK at both
national and local level. It sets out a picture of a large, varied sector with considerable
resources, and a range of tools at its disposal. The next Chapter sets out some of the issues
that the review has identified through its consultation process.

2! Environmental Health Workforce Survey 2002, Employees organisation for local government.
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21 This chapter considers the importance of reducing administrative burdens, the role
of risk assessment, the importance of good advice, and the need for an effective penalty
regime.

WHY REGULATORY BURDENS MATTER

2.2 Overall, the UK’s regulatory reform regime is well respected internationally. A 2004
survey of regulatory costs by KPMG ranked the UK as the most competitive country in
Europe, and third in the world.! World Bank research and the OECD’s recent UK survey
confirm this assessment.23

23 Despite these good results internationally, businesses are rightly concerned about the
effect of regulation’s administrative burdens. Even though the UK’s regulatory regime is good
compared to others, there is still a large body of regulation for businesses to try and
assimilate. Smaller businesses, in particular, face heavier burdens compared to larger
organisations.

2.4 The review carried out an extensive consultation with businesses, through 11 focus
groups, a seminar for business representative groups, numerous meetings and two
consultation exercises. The predominant mood, particularly among small businesses, was
one of concern that they did not know what inspectors would require of them, and the
cumulative burden of regulation.

25 Many surveys and much academic research confirm that this is the general
consensus. The issue has been more prominent in recent years, although the number of small
businesses identifying regulation and paperwork as their biggest problem has in fact declined
from its peak of 19 per cent in 2000 to 15 per cent by 2003.* A survey by the Institute of
Directors found over 50 per cent of businesses described health and safety regulation as a
‘significant’ or a ‘major’ concern.’

2.6 The most worrying aspect of research on the burden of regulation is the extent to
which burdens are felt disproportionately in smaller businesses. This is a key concern for
Government, as the creation and continuance of smaller businesses is an essential part of
productivity growth. Particularly worrying is regulation’s impact on business owners’ desire to
start and grow their businesses. Small firms are keen to grow — two-thirds want to expand in
the next five years — but half see regulation as ‘a serious barrier to growth’.®” Four in ten
companies questioned by SAP in 2004 believed that red tape was ‘stifling their growth’, while
Small Business Service research suggests that around a third of adults who think about
starting a business view the complexity of regulation as a barrier to entrepreneurship.?

! The CEO’s guide to international business costs, KPMG February 2004.

2 Doing Business in 2005, World Bank, September 2004.

3 Economic Survey'’s of the United Kingdom, OECD 2004.

4 Small Business Research Trust survey series, 2000-2003.

5 Real real impact of red tape: Institute of Directors, February 2004.

6 Lifting the barriers to growth in UK small businesses, Federation of Small Businesses, 2002.

7 SBRC/Natwest survey of small businesses, 2003.

8 Quoted in Better regulation, is it better for business, Robert Baldwin/Federation of Small Businesses, 2004.
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REGULATORY PRACTICE TODAY

2.7 As set out in Chapter 1, regulators secure compliance with regulations in different
ways. Most regulators in the review’s remit give advice to businesses, and in some cases to
consumers. Three-quarters have an inspection regime, with slightly more than half using
some element of risk assessment. Regulators also impose penalties to punish offenders, or
issue notices requiring businesses to bring themselves back into compliance with regulation.

2.8 The review believes that there are problems and inefficiencies in each of these areas
of work, as highlighted in the previous chapter. It also believes that the balance between them
is rooted more in historic practice than in consideration of the evidence of risk. Fewer than
half the regulators in the review’s scope use risk assessment to reduce enforcement activity on
high-performing businesses, and even where risk assessment is used, patterns of activity
often do not follow it.

2.9 Overall, the level of inspections in parts of the regulatory system seems higher than is
necessary to achieve regulatory outcomes. Inspection is a high-cost activity, and inflexible
inspection programmes, in inspecting businesses unnecessarily, take resources away from
advice services, where there are serious unmet needs.

210  Penalty regimes are also slow and comparatively weak. Illegal operators have
incentives to undercut honest businesses, partly because penalties are low absolutely, but
more worryingly because penalties imposed often do not reflect the commercial advantage a
business has gained from non-compliance. Weak penalties, by creating a limited deterrent
effect, also lead to unnecessary levels of inspection of compliant businesses.

2.11 The New Zealand Government in its Workplace Health and Safety Strategy to 2015
sets out the requirements of a regulatory system:

“We need to ensure that:
° standards are relevant, effective, clear and understood by all;

. support and guidance information is easily accessible and specific to hazards
and industries;

o enforcement is targeted at the worst offenders, including those responsible for
the greatest number and severity of work-related illnesses and injuries;

® regulators deal with offenders effectively, fairly and visibly, raising the
expectation of appropriate but inevitable enforcement, and

® regulators use a flexible approach to intervention, depending on the
motivations and responses of individual employers.

2.12 The review believes that these are the right requirements of a regulatory system. The
rest of this chapter considers the problems in the regulatory structure at present, and makes
recommendations for change.
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RISK ASSESSMENT

2.13 In the academic world, there has been a general agreement that risk assessment
should form the basis for regulatory intervention since the early 1990s, although the earliest
work on regulation and risk dates back to the 1980s. The fundamental principle of risk
assessment is that scarce resources should not be used to inspect or require data from
businesses that are low-risk, either because the work they do is inherently safe, or because
their systems for managing the regulatory risk are good.

2.14 The 1992 book Responsive Regulation, by lan Ayres and John Braithwaite, was
influential in defining an ‘enforcement pyramid, up which regulators would progress
depending on the seriousness of the regulatory risk, and the non-compliance of the regulated
business.® Ayres and Braithwaite believed that regulatory compliance was best secured by
persuasion in the first instance, with inspection, enforcement notices and penalties being
used for more risky businesses further up the pyramid.

2.15 This approach has been adopted by many regulators, and has resulted in the large-
scale random inspections of the past being replaced by more targeted intervention. The tax
authorities have also taken a lead on risk assessment work, and the review is pleased to note
that David Varney is today announcing that no HMRC inspection or visit will happen without
a proper assessment of the risks of non-compliance.

216  From these developments has come a general acceptance among business and
regulators that inspections are an inefficient enforcement mechanism in lower-risk or high-
performing businesses, and that risk assessments should inform the work programmes of
inspectorates. Recent documents such as the Environment Agency’s Delivering for the
environment, and the Health and Safety Commission’s A strategy for workplace health and
safety to 2010 and beyond make a powerful case for a more risk-based approach to
inspection.!o!

217  Risk assessment is most frequently used to set inspection programmes, although the
tax authorities (outside our scope) often send lower-risk businesses shorter forms. The review
believes, as detailed below, that the use of risk assessment should be embedded throughout
the regulatory system, and should inform all aspects of regulators’ work such as mandatory
data requirements, penalties, as well as inspections.

2.18  The use of risk assessment is widely supported by external organisations, nationally
and internationally. The European Union uses risk assessment to direct inspections in several
important directives, including those relating to payments under the Common Agricultural
Policy, and food safety. Risk assessment in Government, both at the regulatory and policy
level, has been the subject of several studies, most notably from the review’s perspective, the
Health and Safety Commission’s Reducing Risk, Protecting People, and the Strategy Unit’s 2002
report on risk assessment practice across Government.!?

9 Responsive regulation, lan Ayres. and John Braithwaite, 1992.

' Delivering for the environment, Environment Agency, February 2005.

' A strategy for workplace health and safety in Great Britain to 2010 and beyond, Health and Safety Commission,
February 2004.

12 Risk: improving government’s capability to handle risk and uncertainty, Prime Minister’s Strategy Unit, November 2002.

The Hampton Review — Final Report 27



ASSESSING RISK

28

2.19 Much of the development of risk assessment has been driven by specific concerns,
particularly global warming and Bovine Spongiform Encephalopathy. Many international
bodies have pursued risk assessment research, including the Codex Alimentarius (a UN food
standards body), NORA (a research arm of the US Centers for Disease Control), the World
Health Organisation, and the UN’s Food and Agriculture Organisation. A good overview of
recent thinking can be found in Smart Regulation and Risk Management, a paper by William
Leiss for the Canadian Privy Council Office.

220 Bodies whose remit is in public protection are also supportive of risk assessment. The
Royal Society for the Prevention of Accidents has said (in the context of the HSC'’s strategy
document):

“over the last two decades HSE has played a key role in establishing a risk/evidence
based approach to health and safety which it has been able to champion with others
right across Government. This now needs to be developed further and made much
more accessible to everyone.”!3

2.21 However, the review believes that no country at present has a fully comprehensive
approach to regulation, as is proposed in this report. While most countries use some elements
of risk assessment in their regulatory work, the review believes that the UK can take a lead
internationally by making comprehensive risk assessment the core element of its regulatory
system.

Risk assessment in practice

222  Unless risk assessment is carried through into resource allocations and regulatory
practice, it is wasted effort. Risk assessment needs to be comprehensive, and inform all
aspects of the regulatory lifecycle from the selection and development of appropriate
regulatory and policy instruments through to the regulators work including data collection,
inspection and prosecution. Regulators are still a long way from this comprehensive
approach, though some are closer than others.

2.23 In the review’s first consultation, 36 regulators, which carry out over 600,000
inspections, described themselves as basing inspection and enforcement regimes at least in
part on risk assessment. Although this suggests that the majority of inspections, at least at
national level, are carried out on the basis of a risk assessment, the review believes that
disciplined risk assessment methods are used far less often than these numbers suggest.

2.24  Only 25 of those 36 regulators, for example, said that they included some element of
‘earned autonomy’, where good performers were visited less often, or had less onerous
reporting requirements.

2.25 In addition, the forms sent to businesses were not differentiated according to risk.
Most regulated businesses required all businesses to fill in the same forms, imposing an
administrative burden across all regulated businesses regardless of risk. If data requirements
were varied according to risk assessments, lower-risk firms might well need to provide less
information. Moreover, good practice such as pre-population, eliminating duplicated
requests, good form design and sharing of information (between regulators discussed more
in Chapter 3) would also contribute to a reduction in burdens.

'3 RoSPA response to the Health and Safety Commission consultations on A strategy for workplace health and safety in Great
Britain to 2010 and beyond’, Royal Society for the Prevention of Accidents, December 2003.
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226  Local authority weights and measures inspections are a good example of how risk
assessment is not currently carried over into practice. Local authorities have a risk
assessment methodology for trading standards, issued by the Local Authority Coordinators of
Regulatory Services (LACORS), and including both national and local scoring elements.
Cabinet Office guidance to local authorities has emphasised the importance of risk
assessment, saying, in relation to enforcement:

“The targeting of resources where they are most effective and at areas of highest risk
is essential in providing the public with an effective service.”!*

2.27 Despite this, CIPFA statistics show that, at least in some areas, risk is not the basis of
local authorities’ work. During 2002-03, local authority trading standards officers inspected
10 per cent of all traders’ weights (18,600 inspections), and identified inaccuracies in six per
cent of cases. In the same year, they inspected 22 per cent of all alcohol measures (370,000
inspections) even though only two per cent were found to be inaccurate.'® Had they inspected
20 per cent of traders’ weights and five per cent of alcohol measures — a ratio of inspections
more in line with the error rate — they would have undertaken a quarter of a million fewer
inspections. It should be said that, given the prevailing low error rate and the low level of risk
in error (most alcohol measures are designed to fail in the customer’s favour) even five per
cent appears to be a very high inspection rate.

2.28  More broadly, inspection rates on trading standards overall show a balance of activity
that does not seem to be informed by risk. In 2002-03, trading standards officers only
inspected 60 per cent of high-risk premises, in 35,000 inspections, while still inspecting ten
per cent of businesses classified as low-risk, in over 71,000 inspections.!® These figures, and
the variation between different types of authority, are shown in the charts below.

Chart 2.I: Inspections in Trading Standards services
800,000

700,000

600,000

500,000

400,000

300,000

Number of Premises

200,000
(28.6%)

100,000 (9.7%)

(60.5%)

0 -

High Risk Medium Risk Low Risk

¥ Number of Premises B Number of Inspections

Source: CIPFA Trading Standards Statistics 2003.
Notes: I) Figures based on local authorities that made a return to CIPFA.
2) Aggregated premises in GB, by risk rating category, and inspection numbers.

'4 An introductory guide to performance management in local authority trading standards and environmental health enforcement
services, Cabinet Office, 1999.

' Trading Standards Services in England, Scotland and Wales, Analysis of Performance 2003-2004, CIPFA, December 2004.

'6 Premises classified as high risk and inspectable, although the rating system then used has since been abolished.
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Chart 2.2: Trading Standards inspections in
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Source: CIPFA Trading Standards Statistics, 2003.
Note: Figures based on local authorities that made a return to CIPFA.

2.29 Departures from expected patterns exist, even in some high-performing national
regulators. A National Audit Office report, in 2002, expressed concern about the Environment
Agency’s levels of activity on low-risk waste sites. It said:

“The Agency planned to carry out an average of 15 visits to each licensed [waste] site
in 2001/02. This is more than [equivalent regulators in] a number of other countries,
including France, Ireland and the United States. ... The Agency is required to visit all
licensed waste sites at least quarterly, and some low risk sites are inspected even more
often; for example a pet cemetery we visited is inspected eight times a year.”!”

230 Since the report was published, the Environment Agency has implemented a risk
assessment system for waste sites’ reducing the number of inspections at waste management
sites from 125,000 in the year of the NAO report to 84,000 for 2004-05.

'7 Protecting the public from waste, National Audit Office, December 2002.
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Improving risk assessment

2.3l The best risk assessment takes in all relevant information, and can be used to set
priorities across a large scale — even to allocate resources between different regulatory
functions at national level. Risk assessment should:

®  be open to scrutiny;

° be balanced in including past performance as well as potential future risk;
®  use all available good quality data;

®  beimplemented uniformly and impartially;

®  be expressed simply, preferably mathematically;

° be dynamic, not static;

®  be carried through into funding decisions; and

° incorporate deterrent effects;

. always include a small element of random inspection.

232 Theway in which methodologies are created, and the way in which different elements
are used, should be open to scrutiny. The Interdepartmental Group on Risk Assessment
recommended, in 1998, that all risk assessment frameworks should be made public.!® There
are practical and policy reasons for this. Practically, a debate about the relative weighting of
different parts of the methodology improves the data available to regulators, who would still
have the final say. From a policy perspective, businesses would see clear incentives to gain
accreditations or standards that were taken into account in the assessment, and would see
the rationale for the regulator’s position laid out in simple terms.

233  Regulators should use all available good quality data in their risk assessments. This
means looking beyond the data available from previous inspection activity, and considering
accreditations such as those from the British Standards Institute, performance in different
regulatory regimes, and the existence of management systems. In the review’s first business
consultation, 78 per cent of businesses that responded said they had some form of external
accreditation, but only 19 per cent said that their external accreditation was taken into
account by regulators. Over a third said that past performance was not taken into account
when they had been risk assessed.

234  Data should not be included in the risk assessment unless there is evidence that the
presence of the accreditation or certification has a material effect on the regulatory outcome
being examined. The judgement on whether a piece of information is material or not should
be based on the objective reliability of the information, rather than a subjective assessment
of its accuracy in particular cases.

235  The methodology, once devised, should be implemented uniformly and impartially.
There will always need to be scope for some subjective judgement in the assessment — on the
quality of management systems, for example — but subjective judgements should inform, not
dominate the risk assessment.

18 Risk Assessment and Risk Management, ILGRA, December 1998.
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236 The methodology should be expressed simply, preferably mathematically. This gives
additional clarity to the outcome of the assessment, and allows other parties, like company
managers or insurance companies, to use the risk assessment results to set performance
bonuses or insurance premia. The Environment Agency’s Operator Risk Assessment (OPRA)
already works in this way and, although some businesses complained that a mathematical
approach risked unfair outcomes in borderline or unusual cases, most businesses the review
consulted said that they preferred the certainty of a mathematical approach to systems that
introduced greater subjectivity.

Box 2.1: Best practice - Environment Agency OPRA risk screening
methodology

The Environmental Protection — Operator & Pollution Risk Appraisal scheme (EP OPRA)
was introduced for installations regulated under the Pollution Prevention and Control
Regulations in 2003. A wide range of activities fall under these regulations, including power
stations, larger waste sites, cement works, intensive agriculture, chemical works, and
paper and pulp manufacturers.

EP OPRA is used to assess the pollution risk posed by the activity being carried out, based
on the nature of the activity, its location, the permitted level of discharges from the activity
and the way in which operations are managed.

EP OPRA is currently being developed by the introduction of a new ‘attribute’ —
compliance assessment rating — based on findings from recent compliance assessments,
including site inspections. This will allow the Environment Agency to more accurately
reflect changes in an operator’s performance through changes in the Agency’s regulatory
oversight. These changes will have effect, subject to public consultation, from April 2005.
At the same time, OPRA will be extended to apply to facilities falling within the Waste
Management Licensing regime, replacing the current sector specific risk assessment
methodology.

In both Pollution Prevention and Control and waste management regimes a reduced level
of charges rewards good performance. Good operator performance also results in a
reduced level of compliance assessment, including frequency of site visits. As a result, some
firms use the OPRA score as a performance measure for their compliance managers and
in public environment reports.

The Environment Agency plan to use EP OPRA as the basis of the majority of its regulatory
systems in the future to ensure that business sees, and understands, a consistent approach
to the regulation of its environmental impacts. EP OPRA is currently being developed
further to ensure that the results of compliance assessment activities, including a site’s
emissions, location, complexity and the business’s recent performance, are better
reflected in the OPRA rating for a site.

237  The results of broad risk assessments should be used to set funding. Where risk
assessment suggests that a particular regulatory activity is unlikely to have a high impact on
safety, resources should be shifted to where they can do more good.

2.38 Risk assessment, it should be said, should always include a small element of random
inspection. This is important both to test the validity of the risk assessment, and to ensure
that businesses that are tempted to break the law always know they could be inspected.
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Recommendation |: The review recommends that all regulatory activity should be on the basis of a
clear, comprehensive risk assessment. The risk assessment should:

* be open to scrutiny;

* be balanced in including past performance and potential future risk;
¢ use all available good quality data;

* be implemented uniformly and impartially;

* be expressed simply, preferably mathematically;

¢ be dynamic not static;

¢ be carried through into funding decisions;

* incorporate deterrent effects; and

¢ always include a small element of random inspection.

Recommendation 2: When publishing a risk assessment for a category of inspections, regulators
should identify other institutions with which they propose to conduct joint inspections, and the
proportion of inspections that will be carried out jointly.

INSPECTIONS

239  The regulators within the review’s scope carry out more than 3 million inspections
each year, of which about one-third are undertaken by national regulators, and about two-
thirds by local authorities.'® By comparison, there are 3.8 million total businesses in the UK,
of which 2.4 million have premises.

240  Each regulator has autonomy in deciding its own inspection policy, although this is
sometimes subject to statutory or other guidance - food safety inspections, for example, are
carried out to a set timetable, with only the lowest-risk premises exempt from some sort of
inspection. There is no central coordination of inspection policy, and no Government
position on how inspections should be planned, other than the broad principles of
enforcement set out in the Enforcement Concordat.

2.41 Most of the regulators in the review’s remit carry out some inspection, although
regimes differ from regulator to regulator. Most of the Environment Agency’s inspections are
based on permits although it also carries out inspections at sites that may be operating
without a permit and responds to incidents or information from the public. It issues permits
allowing certain activities to be carried out, and then inspects the permitted activity to ensure
conditions set for the operation are being met. The EA is responsible for regulating every
business on environmental issues, but the majority of its inspection programme covers only
those which are required in legislation to obtain permits.

' The data provided to the review by national regulators showed how many individual businesses received at least one

inspection each year. Some, of course, will have received more than one.
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Focus on
improvement

Joint
inspection

242  Some regulators are more reactive in nature — responding to specific incidents or
notifications by members of the public. In the Health and Safety Executive’s Field Operations
Directorate roughly 50 per cent of inspections are reactive (in response to an accident or
particular threat).

243  The work of many regulators is founded on the principle that every business should
be inspected. The Gaming Board for Great Britain, for example, had a policy of inspecting
every casino 12 times a year, every bingo club three times a year, and every gaming machine
supplier once every other year.?’ In 1998-99, inspections happened much more frequently,
with casinos being inspected between 14 and 42 times a year, the average being 21.

244  The Gaming Board also provides an example of how regulators focused on inspection
can find it hard to change the direction of their activity. In the 1980’s, the Gaming Board
introduced a policy of additional, more detailed, inspections for riskier premises (called
‘major reviews’). Yet, by 1997, the National Audit Office could write, “hardly any major reviews
had taken place, largely because very few casinos had been subject to seriously adverse
reports by inspectors.” However, the Board’s response to the lack of major reviews — even
though this reflected an apparent lack of the need for them — was to increase the frequency of
inspections in London casinos, and pilot a scheme where every casino had a major review at
least every five years.?!

When inspections happen

245 The review believes that all inspection programmes should be based on
comprehensive risk assessment, as defined above. If risk assessment has been properly used,
businesses being inspected will generally be the riskiest, and as such those with the most
complicated problems. For this reason, it is particularly important that experienced, expert
staff should be assigned to carry out inspections. The Health and Safety Executive has a policy
of keeping inspectors in post for a fixed period, so they can build good relations with the
businesses they are inspecting. While too much familiarity can cloud objectivity, the review
sees value in having such continuity within regulators.

246 The review discusses tailored advice visits in the next section of this chapter. Where
inspections happen, they should be focused on improvement and improving compliance.
Where major flaws appear on an inspection, inspectors should follow the principles of
inspection and enforcement, as set out in Box 2.2.

247  Where multiple agencies are inspecting a particular company and inspections can be
joined up for the mutual benefit of the business, this should happen. The ways in which
joined-up inspections can be scheduled will vary from regulator to regulator.

248 The review believes that, if risk assessment is thoroughly internalised in the
regulatory system, the number of inspections overall will reduce, and regulatory outcomes
will improve. Good risk assessment means that resources will be allocated as effectively as
possible, and the inspection system — currently a major area of regulator activity — will
become more efficient, releasing resources to be used to improve and tailor advice services.

20 The Gaming Board is proposed for merger in to the new Gambling Commission under the Gambling Bill, currently
before Parliament.
2! The Gaming Board: Better Regulation, National Audit Office, 2000.
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ADVICE

249 In 2001, the Mandelkern Report, a report to the European Commission on better
regulation, said:

“The proliferation of pieces of regulation has made it impossible both for ordinary
citizens and the legal profession to gain an understanding of or, in practical terms,
even to get a general overview of all the rules of law which affect them.”

2,50 Businesses should be able to find out quickly:
®  what regulations apply to them;
®  what those regulations require; and
®  how they can improve compliance beyond minimum standards.

2.51 All of the regulators in the scope of the review offer some sort of advice, even if only a
web site or some leaflets. Some perform better than others — local authorities tend to have
fairly good face-to-face advice services, while the Health and Safety Executive and Small
Business Service run particularly helpful advice web sites.

2,52  Business knowledge of regulations, even well-established regulations, is low. The
cross-cutting review of Government services for small businesses found that many small
businesses are not clear about what is expected of them.?? The review believes that this
reflects a large unmet need for advice.

The unmet need for advice

2.53  Numerous surveys have found small businesses unaware of particular regulations —
only 18 per cent of businesses in an Environment Agency survey could name any
environmental legislation that applied to them.?® Twenty per cent of businesses do not know
that they are required to buy TV licences.?* The review believes that this lack of knowledge is
less a mark of failure by business, and more a failure by regulators to communicate their
message. Advice reduces the risk of non-compliance, and the easier the advice is to access,
and the more specific the advice is to the business, the more the risk of non-compliance
is reduced.

254  Advice is needed because the regulatory environment is so complex, but the very
complexity of the regulatory environment can cause business owners to give up on
regulations and ‘just do their best. This is particularly true in respect of small businesses,
many of whom, through pressure of time, take a conscious decision to avoid finding out
about regulation. One survey of regulation in small businesses described the views of the
small businesses studied:

“The consensus was that the enforcer would advise them of any legislative
requirements during [an] inspection visit, or would even ‘drop by’ to the business to
notify them of changes in the legislation.”?®

22 Cross cutting review of Government services for small businesses, Department of Trade and Industry, October 2002.

23 How green is small business, Environment Agency, 2002.

24 Master Builder, Journal of the Federation of Master Builders, December 2004.

25 Compliance with food safety legislation in small and micro-businesses: enforcement as an external motivator, Charlotte Yapp
and Robyn Fairman, May 2004.
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255 SMEs do not have the people or time available to monitor changing legal
requirements, or actively to seek out regulatory advice. When they find advice, they need to
be able to assimilate it quickly and easily. In a recent survey of food business advice,
businesses said that leaflets, guidance and basic training courses were ineffective in helping
them relate regulatory requirements to their individual businesses.?8

256 A survey by the Environment Agency, How Green is Small Business, confirmed that
there is a large unmet need for advice.?” Forty per cent of businesses that responded said they
wanted more guidance from regulators, although only 46 per cent said that they would
approach national environmental regulators themselves.

257  Statistics show that, at least in some regulators, pure advice interactions are much
less common than inspections. In 2003-04, local authority trading standards officers carried
out over 510,000 enforcement actions, but answered only 115,000 requests for advice from
business.?® Those businesses who were inspected that year may have received some advice in
the course of the inspection, but the number of pure advice interactions is still far below the
number of inspection interactions.

258 This shortfall may not only be because regulators give more weight to inspections.
Businesses are often reluctant to ask enforcement bodies for advice because they are afraid of
admitting that they do not know how to comply with the law and may not be compliant.

2,59  The review has some concerns that regulators prioritise inspection over advice. Many
of the regulators that spoke to the review saw advice as important, but not as a priority area
for funding. Several said that budgetary constraints were preventing the creation of dedicated
advice services. Two were even contemplating closing existing advice services because of the
cost of maintaining them. The Environment Agency, responding to the review’s initial request
for information, described the funding of advice services as ‘a significant challenge’, and
pointed out that without a Capital Modernisation Fund grant, NetRegs, the EA’s online advice
resource for small businesses, would have taken 25 years to reach its current state.

2,60 Improvements to regulators’ advice services were strongly supported by those
responding to the review’s consultation, both businesses and regulators.

2.6l The review believes that advice is a central part of the regulators’ function. The
recommendations on risk assessment in the previous section should enable some regulators
to release resources from unnecessary inspections to improve advice services. Where this is
not possible, the review believes that there is a case for greater central funding for advice
services, as has happened (in consumer advice) with the DTI's Consumer Direct programme.

Types of advice

2.62  Regulators’ advice services need to address the full range of business requirements.
Some businesses will want general information on the minimum requirements they have to
meet. Larger businesses may want specialist advice on detailed issues. Companies for which
regu